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AMENDED IN BOARD

120681 7/24/12

FILE NO. MOTION NO.

e e
[Initiative Orgﬁaﬂgce — Business and Tax Regulations Code — Enact Gross Receipts Tax and
Phase Out Payroll Expense Tax]
Motion ordering submitted to the voters an "Ordinance ameﬁding the Business and
Tax Regulations Code to: 1) enact a new Article 12-A-1 (Gross Receipts Tax
Ordinance) to impose a gross receipts tax and ah administrative office tax on persons
engaging in business activities in San Francisco; 2) amend Article 12-A (Payroll
Expense Tax Ordinance) to reduce business payroll expense tax rates based on the
amount of gross receipts tax collected under Article 12-A-1 (Gross Receipts Tax
Ordinance); 3) amend Article 12 (Business Registration Ordinance) to establish
business registration fees based on gross receipté and amend the current business
registration fees to generate approximately $28.5 million in estimated additional |
revenue; 4) amend Article 12-A (Payroll Expense Tax Ordinance) to add a sunset date
to the surplus business tax revenue credit; and 5) amend Article 6 (Common
Administrative Provisions) to establish requirements for filing a tax return under Article
12-A-1 (Gross Receipts Ta){ Ordinance), establish penalties for non-filing, and amend
the requirements for filing payroll expense tax returns and penaltiés for non-filing to

conform to the new gross receipts tax" at an election to be held on November 6, 2012.

MOVED, That the Board of Supervisors hereby submits the following Ordinance to the
voters of the City and Counfy of San Francisco, at an elecﬁon to be held on November 6,

2012.

Ordinance amending the Business and Tax Regulations Code to: 1) enact a new
Article 12-A-1 (Gross Recéipts Tax Ordinance) to impose a gross receipts tax and an

administrative office tax on persons engaging in business activities in San Francisco;
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2) amend Article 12-A (Payroll Expensé Tax Ordinance) to reduce business payroll
expense tax rates based on the amount of gross receipts tax collected under

Article 12-A-1 (Gross Receipts Tax Ordinance); 3) amend Article 12 (Business
Registration Ordinance) to establish business registration fees based on gross
receipts and amend the current business registration fees to generate approximately
$28.5 million in estimated additional revenue; 4) amend Article 12-A (Payroll Expense
Tax Ordinance) to add a sunset date to the surplus business tax revenue credit; and
5) amend Artlcle 6 (Common Admlnlstratlve Provisions) to establlsh requirements for
fllmg a tax return under Artlcle 12-A-1 (Gross Receipts Tax Ordlnance), establish
penalties for non-filing, and amend the requirements for filing payroll expense tax

returns and penalties for non-filing to conform to the new gross receipis tax.

NOTE: ~ Additions are single-underline italics Times New Roman,
deletions are strike-through-italiesLimes New Romarn.

Be it ordained by the People of the City and County of San Francisco:

Section 1. The Planning Department has determined that the actions contemplated in
this Ordinance comply with the California Environmental Quality Act (California Public

Resources Code Section 21000 et seq.). Said determination is on file with the Clerk of the

Board of Supervisors in File No. and is incorporated herein by reference.
Section 2. Pursuant to Article XIlIC of the Constitution of the State of California, this

Ordinance shall be submitted to the qualified electors of the City and County of

San Francisco, at the November 6, 2012 consolidated general election.
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Section 3.‘ The San Francisco Business and Tax Regulations Code is hereby amended

by adding Article 12-A-1 to read as follows:

SEC. 950. FINDINGS AND PURPOSE.

The voters hereby find and declare as follows:

1. San Francisco is the only major city in California that levies its entire business tax on

pavroll expense. This exclusive payroll-based tax discourages job creation and economic growth,

lowers wages, and provides an unstable revenue stream.

2. San Francisco currently charges a flat rate on its payroll expense tax base. Instituting a

tiered rate structure, in which businesses are taxed based on their gross receipts, will better distribute

the tax burden according to a business’s ability to pay.

3. Gross receipts is the most common business tax base among California’s largest cities.

4. Amending San Francisco's business tax system to include a gross receipts tax will promote

revenue stability by diversifving the tax base.

5. The rate schedules and the small business exemption for businesses with receipts under

31,000,000 provide particular tax relief to small businesses.

6. The legislation will gradually phase in the new gross receipts tax over a five-year period,

beginning in tax year 2014, to allow businesses time to adjust to the change and to minimize the risk to

the City and to taxpavers of instability in City revenues during the transition from the pavroll expense

tax to a gross receipts tax.

7. Also beginning in tax vear 2014, the payroll expense tax will be adjusted, over the same

period, in increments that are consistent with the phase in of the gross receipts tax.

8. Each vear during the phase-in period, the formula dictates an increase in the gross receipts

tax rate and an adjustment in the payroll expense tax rate that is expected to reduce the payroll expense

tax rate to zero by or before 2018. The Controller will calculate the annual increase in the gross
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receipts tax rate and the adjustiment in the payroll expense tax rate by applying formulas specified in

this legislation.

SEC. 951. SHORT TITLE.

This Article shall be known as the "Gross Receipts Tax Ordinance’ and the tax this Article

imposes shall be known as the "Gross Receipts Tax.”

SEC. 952. DEFINITIONS.

Except where the context otherwise requires, the terms used in this Article shall have the

meanings given to them in Sections 6.2-1 et seq. of Article 6 and in Article 12-A.

SEC. 952.1. ADVANCE PAYMENT.

"Advance payment” means a nonrefundable payment for the purchase of property or services to-

be delivered or performed in the future.

SEC. 952.2. CASH DISCOUNT.

"Cash discount” means a deduction from the invoice price of goods or charge for services

which is allowed if the bill is paid on or before a specified date, or paid in cash rather than by credit

card.

SEC. 952.3. GROSS RECEIPTS.

(a) "Gross receipts” means the total amounts received or accrued by a person from whatever

source derived, including, but not limited to, amounts derived from sales, services, dealings in

property, interest, rent, rovalties, dividends, licensing fees, other fees, commissions and distributed

amounts from other business enftities. Fxcept as otherwise specifically provided in this Article, gross
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receipts includes but is not limited to all amounts that constitute gross income for federal income tax

purposes. Except as otherwise specifically provided in this Article, gross receipts includes all receipts,

cash, credits and property of any kind or nature and including any amount for which credit is allowed

by the seller to the purchaser, without any deduction therefrom on account of the cost of the property

sold, the cost of materials used, labor or service costs, interest paid or payable, losses or any other

expense whatsoever, except that cash discounts allowed or taken on sales shall not be included as gross

receipts. Gross receipts, including advance payments, shall be included in a taxpavyer's gross receipts

at the time such receipts are recognized as gross income for federal income tax reporting purposes.

(b) "Gross receipts” with respect to any lease or rental shall include payment for any services

that are part of the lease or rental, whether received in money or otherwise, that are paid to, on behalf

of, or for the benefit of_the lessor, and all receipts, cash, credits, property of any kind or character and

the fair market value of services so paid or rendered by the lessee.

(c) Trearment of Taxes. "Gross receipts” shall not include the amount of any federal, state, or.

local tax imposed on or with respect to retail sales whether imposed upon the retailer or upon the

purchaser and regardless of whether the amount of tax is stated as a separate charge, or such part of

the sales price of any property previously sold and returned by the purchaser to the seller which is

refunded by the seller by way of cash or credit allowances given or taken as part payment on any

property so accepted for resale. Gross receipts shall also not include any federal, state or local tax

imposed upon a person for which that person is reimbursed by means of a separately stated charge to a

purchaser, lessee, licensee or customer. Gross receipts shall not include any amount of third-party

taxes that a taxpayer collects from or on behalf of the taxpayer's customers and remits to the

appropriate governmental entity imposing such tax. Gross receipts shall not include any tax refunds

received by a person from a governmental entity. Gross receipts shall include any federal, state or

local tax not speciﬁéally excluded in this subsection.
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(d) "Gross receipts” shall not include any amount received from or charged to any person that

is a related entity to the taxpaver. Nor shall gross receipts include any grants received from

povernmental entities or any gifts. Gross receipts shall not include any investment receipts.

"Investment receipts” includes interest, dividends, capital gains, other amounts received on account of

financial instruments, and distributions from business entities, provided such items are directly derived

exclusively from the investment of capital and not from the sale of property other than financial

instruments, or from the provision of services, to any person. Gross receipts also shall not include any

allocations of income or gain, or distributions (such as dividends, interest and other returns on capital)

from an entity treated as a pass-through entity for federal income tax purposes, provided such

allocations or distributions are derived exclusively from an investment in such entity, and not from any

other property sold to, or services provided to, such entity. Any gross receipts of a pass-through entity

which is subject to the gross receipts tax shall not also constitute gross receipts of any owner of that

entity.

{e) Notwithstanding the provisions of subsection (a), "gross receipts” from the sale or exchange

of stocks or other similar written instruments evidencing a right to participate in the assets of any

business, or of bonds or other evidence of indebtedness, or of any other marketable securities

(collectively referred to in this Article as "financial instruments"), or of any real property, shall not

include the cost to acquire the financial instrument(s), or real property, sold or otherwise exchdnged or

converted. Nor shall "gross receipts" include the amount received by the original issuer of a financial

instrument in exchange for such issuance. To the extent that any loss on the sale or exchange of

financial instruments reduces the gross income of a person for federal income tax purposes in the year

the loss is incurred, that loss shall reduce gross receipts from the sale or exchange of financial

instruments, but in no event shall those receipts be less than zero, and in no event may any such loss be

carried back or carried forward to reduce gross receipts in a tax vear other than that in which the loss

was incurred.
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(f)_No person shall be deemed to be engaging in business in the City if that person is an

individual whose only gross receipts within the City are derived from investments of that individual's

own funds in financial instruments. Gross receipts of an individual shall not include interest,

dividends, capital gains and similar items or investment income earned from the investment of that

individual's own capital.

(g) For purposes of this Article and Article 12, and notwithstanding Section 6.2-12 of Article 6,

no person shall be deemed to be engaging in business within the City if its activities in.the City consist

solely of one or more of the following:

(1) contracting with, acting through, or otherwise using the services of, any investment

advisor or daffiliate thereof which is not a related entity;

(2) maintaining documents of formation, incorporation, or registration within the City;

(3) being an owner, member, or other participant in an entity engaging in business

within the City which is a pass-through entity for federal income tax purposes; or

(4) having trustees or directors who meet or reside within the City.

SEC. 952.4. NAICS CODE.

"NAICS code"” means the numerical classification for business activities established in the

North Americar Industry Classification System used by federal governmental agencies to classify

business establishments; references in this Article to particular numerical NAICS codes are intended to

apply the definitions and descriptions adopted in that system as of the effective date of this Article.

SEC. 952.5. RELATED ENTITY.

!

A person is a "related entity” to a taxpayer if that person and the taxpayer are permitted or

required by the Ca}lifomia Franchise Tax Board under Section 25102 et seq. of the California Revenue

and Taxation Code, or any successor, to have their income reflected on the same combined report. For
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purposes of this Article, if two or more persons derive gross receipts solely from sources within

California, and their business activities are such that, if conducted both within and outside California,

a combined report would be required under the California Revenue and Taxation Code, or any

Subcessor, then those persons are related entities regardless of whether they file a combined report

under the California Revenue and Taxation Code, or successor.

SEC. 952.6. SALE AND SELL.

"Sale” and "sell" mean the making of any transfer of title, in any manner or by any means

whatsoever, to property for a price, and to the serving, supplying or furnishing, for a price, of any

property fabricated or made at the special order of cohsumers who do or who do not furnish directly or

indirectly the speciﬁcation& or materials therefor. A transaction whereby the possession of property is

transferred but the seller retains the title as a security for the payment of the price shall likewise be

deemed a sale.

SEC. 953. IMPOSITION OF GROSS RECEIPTS TAX.

(a) Except as otherwise provided under this Article, the City imposes and every person

engaging in business within the City shall pay an annual gross receipts tax measured by the person's

oross receipts from all taxable business activities attributable to the City. A person's liability for the

oross receipts tax shall be calculated according to Sections 953. 1 through 953.7.

(b) The gross receipts tax is a privilege tax imposed upon persons engaging in business within

the City for the privilege of engaging in a business or occupation in the City. The gross receipts tax is

imposed for general governmental purposes. Proceeds from the tax shall be deposited in the City's

oeneral fund and may be expended for aﬁv purposes of the City.

(c) The voters intend by adopting this measure to authorize application of the gross receipts tax

in the broadest manner consistent with the provisions of this Article and the requirements of the
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and state law.

imposed under Article 12-A. Persons not otherwise exempt from the gross receipts tax or payroll

California Constitution, the United States Constitution, and any other applicable provision of federal

(d) The gross receipts tax imposed under this Article is in addition to the payroll expense tax

expense tax shall pay both taxes. Persons exempt from either the gross receipts tax or payroll expense

tax, but not both, shall pay the tax from which they are not exempt.

(e) Except for subsection (d) of this Section, the tax on Administrative Office Business Activities

imposed by Section 953.8 is intended as a complementary tax to the gross receipts tax, and shall be

considered a gross receipts tax for purposes of this Article.

(f) _For a five year period beginning in 2015, the Treasurer, Controller, and Chief Economist

shall jointly prepare an annual report to the Mayor and Board of Supervisors on the implementation of |

the measure. The report shall include projections of collections of the gross receipts tax, compare

these projections to those anticipated in preparation of the measure, and outline impacts of the .

measure on San Francisco’s economy and business community. The report may recommend policy,

administrative, or technical changes for the consideration of the Mayor and Board of Supervisors that

further the goals established in the measure.

SEC. 953.1. GROSS RECEIPTS TAXAPPLICABLE TO RETAIL TRADE; WHOLESALE

TRADE: AND CERTAIN SERVICES.

(a) The base gross receipts tax rate provided by this Section is applicable to the business

activities of retail trade, wholesale trade, and certain services. Commencing on the operative date of

the Gross Receipts Tax Ordinance, the Controller shall compute the tax rate in accordance with

Section 959, but the base tax rate provided by this Section is:

0.075% (e.g., $0.75 per $1,000) for gross receipts between $0 and 31,000,000

0.100% (e.g., $1 per $1,000) for gross receipts between $1,.000,001 and $2,500,000
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0.135% (e.p., $1.35 per $1,000) for gross receipts between $2,500,001 and $25,000,000

0.160% (e.o., $1.60 per $1,000) for gross receipts over $25,000,000

(b) Retail trade includes the activity of retailing any type of personal property, generally

without significantly transforming its characteristics, and rendering services incidental to the retail

sale of property; it includes business activity described in NAICS codés 44 and 45.

(c) Wholesale trade includes the activity of wholesaling property, generally without

transformation, and rendering services incidental to the sale of property on a wholesale basis; it

includes business activity described in NAICS code 42.

(d) Certain services includes the repair and maintenance services, personal and laundry

services, and religious, grantmaking, civic, professional and similar organizations that are not

otherwise exempt; it includes business activity described in NAICS codes 811, 812 and 813.

(e¢) The amount of gross receipts from retail trade activities and from wholesale trade activities

subject to the gross receipts tax shall be one-half of the amount determined under Section 956.1 plus

one-half of the amount determined under Section 956.2.

(f) The amount of gross receipts from certain services activities subject to the gross receipts tax

shall be the total amount determined under Section 956.2.

SEC. 953.2. GROSS RECEIPTS TAX APPLICABLE TO MANUFACTURING;

TRANSPORTATION AND WAREHOQUSIN G; INFORMATION; BIOTECHNOLOGY; CLEAN

TECHNOLOGY; AND FOOD SERVICES.

(a) The base gross receipts tax rate provided by this Section is applicable to the business

activities of manufacturing, transportation and warehousing, information, biotechnology, clean

technology, and food services. Commencing on the operative date of the Gross Receipts Tax

Ordinance, the Controller shall compute the tax rate in accordance with Section 959, but the base tax

rate Qrovided by this Section is:
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0.125% (e.g., $1.25 per $1,000) for gross receipts between $0 and $1,000,000
0.205% (e.g., $2.05 per $1,000) for oross receipts between $1,000,001 and $2,500,000

0.370% (e.g., 33. 70 per $1,000) for gross receipts between $2,500,001 and $25,000,000

0.475% (e.g., $4.75 per $1,000) for gross receipts over $25,000,000

(b) Manufacturing includes the activity of transforming materials, substances or components

into new products by mechanical, physical or chemical means; it includes the activity of assembling

component parts of manufactured products; it includes business activity described in NAICS codes 31,

32 and 33.

(¢) Transportation and warehousing includes the activities of providing transportation of

passengers and/or goods, warehousing and storage for goods, scenic and sightseeing transportation,

and support activities related to modes of transportation; it includes business activity described in

NAICS codes 48 and 49.

(d) Information includes producing and distributing information or cultiral products;

providing the means to transmit or distribute those products; and processing data; it includes business

activity described in NAICS code 51.

(e) For purposes of this Article, biotechnology includes the activity of biotechnology business

as defined in Section 906.1 of Article 12-A, and clean technology includes the activity of clean

technology business as defined in Section 906.2 of Article 12-A.

(f) Food services includes the activity of preparing meals, snacks and/or beverages to customer

order for immediate on-premises or off-premises consumption; it includes drinking places; it includes

business activity described in NAICS code 722.

(g) The amount of gross receipts from all business activities described in this Section subject to

the gross receipts tax shall be one—half of the amount determined under Section 956.1 plus one-half of

the amount determined under Section 956.2.
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